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Foreword
Blacksmith Institute

Cyrus R. Vance Center for International Justice

The Blacksmith Institute is proud to present the
enclosed report on laws and policies to promote the
remediation of contaminated sites in Latin America.

The Cyrus R. Vance Center for International Justice
takes great pleasure in issuing this report, which
represents the collaborative effort of lawyers in
eight nations.

In carrying out our mission of addressing toxic
contamination that threatens human health
throughout the world, experience has shown that
the law can be a powerful tool to advance efforts to
clean up and redevelop contaminated sites. Welldesigned laws can accelerate remediation and redevelopment efforts and prevent contamination from
occurring, while a legal framework that is unclear
or incomplete may impede the process.
We hope that the examples and insights collected
in this report from nations throughout Latin
America will provide a useful contribution to the
conversation about laws and policies to facilitate
the clean-up of contaminated sites that threaten
public health.

Richard Fuller
President and Founder, Blacksmith Institute

We were fortunate to have as advisors on the project
attorneys with unique skills honed by their daily
work in private practice in cities around Latin
America. Their generosity in sharing their expertise
was critical to producing this report.
This project truly demonstrates the power of a
network of lawyers across jurisdictions willing to
contribute their services on a pro bono basis to address the environmental challenges of the day and
to support the work of international, regional, and
national environmental NGOs .

Jeff Gracer
Chair, Vance Center Environmental
Sustainability Subcommittee

Executive Summary

Environmental awareness is playing an increased
role in governmental and business decisions
around the world, including in Latin America.
Nonetheless, many countries have struggled for
years to address the legacy of historic practices
that contaminated the environment with dangerous levels of pollution, which can cause serious
long-term health impacts or even death. Children
and women, especially those of reproductive age,
are particularly at risk of harm from exposure
to toxic contamination, a problem which has
received growing scientific recognition. Early
laws and regulations often proved inadequate to
prevent these conditions or to remedy them. As a
result, many contaminated sites in Latin America
and elsewhere have not been identified, and fewer
still have been investigated or remediated.
In the United States, the government sought to
address these problems through the passage in
1980 of the national Comprehensive Environmental
Response, Compensation, and Liability Act, also
known as CERCLA, or the “Superfund” program.
The basic purpose of CERCLA was deceptively simple: to require those entities most responsible for the
contamination of a site to remediate it. However, the
complexity of the process and the lack of clarity regarding certain key steps meant that huge amounts
of time and money have been spent on litigation and

negotiation, rather than on the actual investigation
and remediation of contaminated sites. Especially in
the early years of the Superfund program, many site
cleanups were plagued by protracted negotiations
with governmental agencies over the scope and duration of site investigations, and by a lack of clarity
about applicable cleanup standards.
Partly in reaction to these issues, many US states
enacted their own site remediation laws that
sought to streamline and simplify the environmental cleanup process for sites over which they
had jurisdiction. Some states also enacted laws
that compel the investigation and remediation
of sites whenever industrial operations are being
bought and sold, and whenever such operations
are being shut down. These state-level innovations have proven to be so effective that the
federal government has adopted some of them or
implemented similar reforms.
In Latin America, the wave of democratization
in the mid-1980s spurred legal reforms in the
1990s that included a distinct environmental
focus. Constitutional reforms in many countries
included specific provisions guaranteeing the
right of all citizens to live in an environment free
from contamination. Broader reforms included
enactment of modern environmental laws and the
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creation of environmental regulatory agencies.
Over the years, more detailed regulations have
been promulgated by federal, state, and in some
cases local agencies, which have become actively
engaged in their implementation.
This study was commissioned by the Blacksmith
Institute, an international non-profit organization
dedicated to addressing toxic pollution problems
in low and middle income countries. It examines
environmental remediation laws and regulations
in seven Latin American countries, and identifies
practices that have proven to be particularly effective. These best practices can be distilled into six
governing principles for further refinement and
discussion as environmental remediation laws are
implemented, fine-tuned, and modified throughout Latin America:

1. Create clear numeric guidelines for
establishing that a site is contaminated.
Although contaminated sites are often defined
as sites where pollution is present at levels that

may present a threat to human health and the
environment, it is useful to enact regulations that
specifically define what those levels are, so that
sites with contamination at or above those levels
can be readily identified as candidates for further
investigation and remediation, if necessary based
on the risk of exposure of vulnerable populations.

2. Utilize commercial triggers to identify
contaminated sites.
Investigation of historic contamination should be
required when project proponents are applying
for facility permits (or modifications to existing
permits), when industrial facilities are being
bought and sold, and when industrial facilities
are being shut down. These commercial triggers
will result in the identification of contaminated
sites at a time when commercial activity is taking
place and funding for investigation and remediation is most likely to be available.

3. Create incentives for voluntary remediation.
Laws and regulations should encourage private
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parties to come forward on a voluntary basis to
address legacy contamination on sites that they
own and operate, or on sites that they are thinking about acquiring. These incentives can include
resolution of existing liability for site owners, liability exemptions for prospective purchasers, tax
exemptions and tax credits, remediation funding
grants, and other governmental incentives.

4. Create a clear and efficient
remediation process.
One of the most significant barriers to environmental cleanup is the uncertainty surrounding
applicable cleanup standards, the complexity of
the process, and the involvement of multiple governmental agencies with actually or potentially
conflicting jurisdiction. Experience has shown
that published cleanup standards, a simple
process for engagement with the government, and
clear delineations of which agency has jurisdiction over a particular cleanup will encourage
increased private sector participation.

5. Provide meaningful opportunities for
public review and comment.
Environmental remediation regulations and practices often benefit from input from members of
the business community who will be called upon
to effectuate cleanups and also by members of the
community who live in close proximity to contaminated sites. Site remediation plans may also be
more pragmatic and tailored to actual risk if they
are subject to prior public review and comment.

6. Develop effective mechanisms to address
abandoned sites.

sites so that they can be identified for investigation and evaluated as candidates for future remediation. Sites should be prioritized for clean-up
based on a clear methodology established by
the government to address those that pose the
greatest risk first. Government funding can be
made available to remediate such sites through
a combination of lawsuits against former owners
and operators or, if no responsible party can be
reached, through other mechanisms for funding
in appropriate cases. Future “orphan” sites can be
avoided by requiring environmentally sensitive
operations to purchase environmental insurance
policies.
This report does not purport to have all of the
answers or to prescribe a one-size-fits-all response
for every country. Each country will necessarily
have to evaluate the advisability and practicality
of implementing these suggestions. The goal of
this report, however, is to synthesize a set of practices that have been adopted in one or more Latin
American countries that have proven to be effective, since much of this information, while available within particular countries, is not widely
available across multiple jurisdictions. By preparing this cross-border synthesis of Latin American
innovations, our team of pro bono counsel has
helped to identify a range of options for further
reforms throughout the region. We hope that
governments, businesses, environmental organizations, and citizens will find this analysis helpful
as all sectors of society work to address the legacy
of toxic pollution and to prevent dangerous levels
of contamination from occurring in the future.

Sites that are not subject to commercial activity
or voluntary remediation can be the most troublesome from a governmental perspective. Governments should consider creating a registry of such
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1

Initial Evaluation
and Designation
of Contaminated Sites

A critical threshold issue for remediation policy is
the identification of sites that are considered to be
“contaminated” within the meaning of applicable
environmental law. Clear guidelines that specifically define levels of particular contaminants that
can be expected to lead to such designation are
helpful, as are clear procedures for evaluating
contaminated sites and prioritizing them based
on the threat they pose. Experience has shown
that a database or inventory of contaminated sites
is a useful tool to manage and track remediation
efforts.

(a) Clear Definition Based on Specific
Contaminant Levels

substance, preferably taking into account the actual
or proposed use of the land. This specific, objective,
and standards-based methodology has significant
advantages over broad narrative standards that refer
generally to sites that pose a danger to public health
and the environment. More detailed standards can
still be designed to provide technical experts in relevant agencies the regulatory flexibility they need to
establish and subsequently modify published lists of
hazardous substances and levels that are deemed to
be dangerous based on the latest science. In Brazil,
for instance, certain state regulations define a contaminated site as an area where levels of pollutants
are present above applicable legal standards for soil,
which are established by separate regulations.

Having a comprehensive legal definition for what
constitutes a “contaminated site,” based on specific threshold levels for each contaminant, helps
regulators quickly and efficiently identify sites that
warrant further investigation. For instance, legislation may define a “contaminated site” simply as
a site where substances are present above levels
established in applicable regulations, regardless of
the industrial sector or geographic area within the
country. The regulations in turn may set forth a list
of potentially harmful substances and define what
level is acceptable for soil (and ideally for groundwater and other environmental media as well) for each

Once a site has been identified as contaminated, the
risks that the site poses to human health and the
environment can be evaluated based on the particular conditions at the site in order to develop an
appropriate remediation plan. Brazil, for example,
has developed national-level technical guidance for
evaluating contaminated sites. Upon discovery of
possible contamination, the appropriate environmental agency with jurisdiction over the site first
conducts a preliminary evaluation of the site, and if
the results indicate contamination, a detailed evaluation and risk assessment is conducted to determine
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ment maintains a database called the National
Contaminated Site Inventory containing information about sites that are potentially contaminated
or have been determined to be contaminated,
which the government intends to make public in
the near future.

whether there is a threat to public health. In practice
these regulations have been implemented most
consistently in São Paulo State. Mexico also has promulgated national guidelines setting forth sampling
thresholds which define whether a site is considered
contaminated.

(b) Inventory of Contaminated Sites
In order to be able to track the status of sites and
to prioritize the remediation of the most dangerous
sites, it is helpful for governments to maintain an
up-to-date inventory of contaminated sites. Having
a registry of contaminated or potentially contaminated sites is a key first step, as it allows governments to plan effectively how to allocate existing or
future resources toward investigating and remediating those sites that pose the most risk.

Some governments have chosen to make their databases fully or partially public. For example, São
Paulo State’s inventory is accessible to the public
on its website. In Peru, the inventory of miningrelated contaminated sites is also maintained on a
publicly available website. In Chile, the inventory
is not currently available to the public, but it may
become available to the public in the future, and
requests for information could potentially be made
under Chile’s freedom of information laws.
There are benefits and disadvantages to granting
full public access to such inventories, and different
governments have taken different approaches. In
addition to giving the communities and civil society organizations information they can use to help
prevent human exposure to hazardous substance,
another benefit of making such information public
is that companies may be incentivized to cooperate with authorities and remediate voluntarily in
order to enhance positive corporate image and to
minimize negative publicity. However, there are
also disadvantages, including the risk that public
information about a contaminated site, released
prematurely, could lead to the stigmatization of the
site, which may impede redevelopment efforts.

For example, in Brazil, São Paulo State maintains
an inventory containing extensive information
about each site collected by state and local authorities. In Peru, the government agency responsible
for regulating the mining sector maintains a
website of sites contaminated by mining activities.
In Chile, the environmental agency maintains a
master inventory of contaminated sites from all
industrial sectors. Similarly, the Mexican govern-
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2

Mechanisms for
Discovery and Investigation
of Contamination

Sites contaminated at some undetermined period
in the past pose an enormous challenge to governments and communities that want to see them
remediated, especially when the companies responsible for the pollution have long since ceased
operations and in some cases have gone bankrupt. Remediation of such sites is advantageous to
a wide array of stakeholders, leading to benefits
ranging from health improvements to economic
development, but the completing remediation of
abandoned sites can be complicated by lack of
funding and other problems. Legal mechanisms
can be put in place to ensure that contamination
is brought to light when businesses and properties are sold and developed, when the cost of
investigation and remediation can be factored
into the relevant transaction.
Examples of such legal mechanisms include
mandating investigation as a condition of receiving, renewing, or modifying an operating permit;
requiring a thorough investigation whenever a potentially contaminated site is transferred to a new
owner or operator or is closed down; and requiring that contamination and releases of hazardous
substances be reported promptly to appropriate
authorities. Once contamination is brought to the
attention of the authorities through any of these
means, it can be properly recorded and catalogued in government databases regardless of the

status of the transaction or ownership, so that it
does not remain forgotten or ignored.

(a) Requiring Investigations to Obtain
Governmental Approvals
When a company is building a new facility or
starting a new operation, it is more likely to have
both the capital and motivation to keep the project
moving forward even if contamination is discovered that may require remediation. To harness this
momentum, some governments require an entity
seeking a permit or other approval necessary to
begin operations to conduct soil and groundwater
sampling or otherwise investigate the condition of
the site. By requiring the entity to investigate and
address contamination as a condition of receiving a
permit to operate, the remediation becomes part of
the cost of doing business.
In the case of residential development projects,
such requirements are a logical means of protecting
the health and safety of the individuals and families
who will ultimately live in the development or use
it for recreational purposes, as well as the construction and utility workers, and others who will visit or
work at the site. This is also true at industrial sites,
where investigation and remediation requirements
help to ensure that current and future workers and
visitors to the site will not be exposed to hazardous
substances. Testing at the initial permitting stage
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also establishes a baseline for the site and clarifies liability for pre-existing contamination, as the
former operator or owner cannot claim that the
contamination was caused by the new operator if it
is discovered before the new operations begin. Additionally, baseline studies should include information about the health baseline of the potentially
affected communities and potential health impacts
associated with contamination.
Governments may also require investigation during
the process of renewing or issuing a modification of
an existing permit. If contamination is discovered
in this context, the company can be required to address the contamination and may have funds from
its ongoing operations to do so. The company’s
liability for the contamination should also be clear,
assuming a baseline study was conducted when the
activities at the site were initially permitted, so resources can be spent on an immediate and effective
cleanup rather than a legal battle disputing liability.
Several Latin American countries require investigation in the course of the permitting process. For example, in Brazil, if the permitting authority suspects
that a site may have been occupied by a potentially
polluting activity, it may require an investigation
into site contamination as a condition of the permit.
Chilean law also provides that authorities issuing
environmental permits may, where appropriate,
require the project proponent to investigate any contamination that may be present at a site. Recently
enacted regulations in Peru require applicants for
operating permits to conduct a baseline study of the
soil and to include in their permits information about
the substances generated by their activities. Also,
permit-holders in Peru with existing operations must
conduct a baseline study and update their existing
permits by March 2014.

(b) Requiring Investigation When Commercial
Transactions Take Place
As in the permitting context, private enterprises are

more likely to have the motivation and available
funds to investigate and address contamination at
a time when a significant commercial transaction
is taking place, such as transferring ownership or
operations to another entity. When the ownership
or control of a site changes hands, either through a
merger, sale of stock, asset purchase, or other transaction, at least one of the parties to the transaction
should have sufficient financial resources available
to undertake remediation activities if contamination
is found. Accordingly, a requirement to investigate
and remediate prior to acquisition, divestiture, or
similar types of transactions can be a powerful tool
for discovering and dealing with contamination that
might otherwise go unaddressed.
In countries where investigation is not legally
required, it is often conducted as part of the due
diligence inquiry prior to closing a transaction. However, in jurisdictions without clear reporting requirements, this may leave open the question of whether
the law requires notification to the government and
subsequent remediation. Moreover, some transactions will not involve a significant environmental due
diligence inquiry, allowing contamination at smaller,
less significant sites to remain undetected throughout changes in ownership.
In the United States, a few state governments have
adopted such “transaction trigger” laws, including
New Jersey, Connecticut, and Indiana. Critics of
these laws have noted that these types of transfer
restrictions can impede commercial activity and
complicate transactions. One means of mitigating
this concern is to allow for the cleanup to occur
after the transaction closes. This approach requires
only disclosure of the transaction to environmental regulators, without a need for prior approvals.
Thus, this approach has the benefit of producing
information regarding the actual or potential presence of contamination, while retaining flexibility
as to the remediation process and minimizing the
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steps necessary to close a transaction.
A similar approach has been adopted in Mexico with
respect to a sale of assets that includes contaminated
land. While there is no explicit legal obligation to
investigate property incident to a transaction, owners of property with actual knowledge of contamination must notify the environmental agency and
receive its permission before title to the property can
be transferred to a new owner, who must also be
informed of the contamination. Accordingly, when
contamination is known or is discovered during due
diligence, the parties to the transaction shall, prior to
the completion of the deal, determine between them
who will take responsibility for the remediation and
for filing a remediation plan before the environmental agency for approval, which may be filed before
or after the completion of the deal. This gives the
environmental agency an opportunity to ensure, before the transaction closes, that there is a party that
will be responsible for the remediation of the land to
address the contamination, and then to oversee the
remediation afterward.
Even when there is no transfer of ownership, the obligation to conduct a thorough investigation should
be triggered when an entity seeks to discontinue its
operations at a site. This prevents contamination
from remaining undiscovered until after the responsible company has left the jurisdiction, run out of
money to remediate the site, or otherwise become
unreachable. In Argentina, for instance, when certain industrial activities are permanently discontinued or transferred to another party, a “closing audit”
must be performed. The “closing audit” must include
a description of the facilities and activities conducted
there, sampling and analysis of the soil and groundwater, a hydro-geological survey, and measures to
prevent and control any contamination. If the audit
reveals significant damage to the environment, the
current owner will be obligated to remediate it before
it can abandon the site.

(c) Reporting Requirements
Reporting requirements are an important legal
mechanism for getting information about contamination to the government agencies that can then
address the contamination themselves or require it to
be addressed by others. One common problem with
reporting requirements is that broad or vague wording can result in confusion regarding precisely what
circumstances trigger the requirement to report and
when the report must be made. To alleviate these
issues, reporting requirements should be as specific
as possible regarding the nature and severity of the
circumstances that trigger the requirement. This can
be accomplished, for instance, by specifying the contaminant or class of contaminant and/or the size of
the spill or release that must be reported. Reporting
requirements should also state a clear time period
for reporting beginning from the time of discovery of
the release or spill so that companies can establish
internal emergency protocols accordingly.
Many countries have some form of reporting requirement, though not all make it clear precisely when
reporting is required. For example, Argentine law
requires that anyone with knowledge that a site
is contaminated must report this to the relevant
enforcement authority. In Peru, mining sector regulations require that owners or operators of sites, as
well as any other person or entity with knowledge
about a contaminated area (referred to as a “pasivo
ambiental”) must report such contamination to the
authorities. Regulations in the Brazilian state of São
Paulo require that a party who owns or is in possession of contaminated land or is responsible for
causing contamination must report it to the relevant
environmental agency if the contamination threatens human health or the environment. Chilean law
imposes reporting requirements for certain types of
activities and facilities, such as liquid fuel, landfills,
hazardous waste handlers, and facilities that generate 12 tons a year or more of toxic waste.
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3

Incentives
for Voluntary
Remediation

Another potentially powerful driver of site cleanups
is the creation of incentives for voluntary remediation. This approach takes advantage of the information, resources, and creativity of private sector
actors who may not have polluted the sites but who
may wish to develop them. In addition, companies
that either inherit polluted sites or have polluted
them in the past but now want to remediate them
can undertake action cooperatively with the government instead of waiting for an enforcement action.
Laws can be structured to provide a wide variety
of incentives for site cleanups. For example, laws
can exempt non-polluting parties who remediate a
site voluntarily from certain kinds of legal liabilities
that would otherwise apply. Governments can also
provide tax benefits, grants, and other kinds of incentives, such as public recognition, to such parties
to encourage remediation.

(a) Liability Exemptions
Some Latin American countries offer liability
exemptions to incentivize voluntary cleanups. By
avoiding a costly contest over liability, this approach can conserve government resources.
For example, in Chile, under certain limited circumstances, the government provides an exemption
from some types of liability, in addition to exemp-

tion from certain kinds of government approvals,
when parties responsible for pollution or other
types of legal violations voluntarily assume responsibility instead of contesting their liability. Similarly, in Peru, the government provides exemption
from certain liabilities to parties who voluntarily
remediate sites contaminated by mining activities.

(b) Tax Benefits
Another approach to incentivizing cleanups is to
provide parties that undertake qualifying cleanup
activities with a reduction in the taxes they owe.
Although this type of approach can reduce government revenue, which has the same fiscal effect as
increasing government spending, a proposal to reduce taxes may be more politically palatable than
a proposal to increase government spending. One
downside of this approach is that the benefit of
reduced taxes can be difficult to transfer between
parties, who may have different tax burdens, which
can render monetizing the incentive in order to
obtain financing somewhat more complicated.
In the United States, several state governments
provide tax incentives for site investigation and
remediation. The State of New York maintains a
program that allows certain parties seeking to develop a site where development is complicated by
the presence or potential presence of contaminants
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to deduct from the taxes that they owe certain
qualifying expenditures related to the investigation and remediation of the site. These tax rebates
cover not only site investigation and remediation
costs, but also site development costs. The State
of New Jersey provides for tax abatements equal
to the amount of certain qualifying cleanup costs.
The U.S. federal government has, in previous years,
made a similar tax incentive available for site
remediation.

(c) Grants
Governments also can incentivize cleanups by
providing for direct cash grants to parties that
investigate and remediate contaminated sites. This
approach has the advantage of providing an immediately available monetary incentive, which can
be used to help fund cleanup activities before they
have started. However, grants require additional
government expenditures, which can be difficult to
arrange and sustain.
In Peru, the government provides for grants to
non-governmental organizations which undertake
the remediation of sites contaminated by mining
activities. In the United States, the federal government (and some state governments) maintains
programs by which parties who wish to conduct an
investigation or remediation can submit an application for a grant to partially or entirely fund their
planned activities.

(d) Other Incentives
Governments have wide latitude to design incentives that could spur the investigation and remediation of contaminated sites. For example, in
Peru, the government has structured a variety of
innovative incentives in the mining sector. These
incentives include the application of remediation
expenses to offset required production commitments and provision for “environmental social
responsibility” bonds.

Peruvian law also provides for qualifying remediated former mining sites to be recognized as
“Environmental Mining Conservation Areas.” This
is a special land-use status that allows the remediating party to use the land profitably for tourism,
recreational, or certain other qualifying purposes.
Although it has not yet been implemented, Peru’s
laws also establish an environmental “good actor”/
offender registry, where a person or entity’s record
of environmental compliance is maintained for
future government reference, which incentivizes
actors to compile a positive regulatory record. Additionally, the Ministry of the Environment has a
program to give “eco-efficiency” awards to companies as a means of promoting good environmental
practices.
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4

Key Elements
of a Clear and
Efficient Process

Some of the most serious impediments to effective
remediation of contaminated sites are the complexity and uncertainty of the process. When companies
fear that they will enter a process that has no end
and that cannot be understood and quantified, they
are less likely to undertake remediation efforts voluntarily. Fortunately, lawmakers and governmental
agencies can do much to alleviate these concerns by
streamlining and clarifying the remediation process.

(a) Clear Definition of Responsible Parties
Lack of clarity as to who is responsible for the
remediation of pollution at a contaminated site can
be a substantial impediment to action. To reduce
uncertainty and protracted legal battles at the
start, many countries have adopted laws providing
for strict, joint and several liability for environmental contamination. Such liability can attach to current owners of contaminated sites (even if they did
not cause the pollution), as well as prior owners
and operators involved in the polluting activity.
Strict liability means that the government can hold
a party liable regardless of whether the party was
negligent or not in causing the pollution. Joint and
several liability means that the government may
proceed against any one of the liable entities and
require it to initiate the remediation immediately.
Most jurisdictions in the Americas allow a party

held liable to the government for a remediation to
bring claims against other responsible parties to
recover their equitable shares of the cleanup costs
based on their contribution to the problem.
Brazilian law imposes strict, joint and several
liability for contamination on anyone directly or
indirectly involved in the activities that caused
the pollution. In the State of São Paulo, potential
liability extends to the entity or person responsible for causing the contamination (including its
successors), the landlord, the holder of the surface
rights, the possessor of the property, and anyone
who profits directly or indirectly from the property.
Similarly, in Mexico, strict, joint and several liability is imposed on owners and possessors of land
containing contaminated soil regardless of fault.
This approach to liability has the benefit of promoting
prompt and effective remediation by the party that
the government determines is best situated to do so,
while also preserving the “polluter pays” principle.
Perhaps most importantly, it reduces uncertainty and
preserves resources for actual remediation activities
that might otherwise be diverted to efforts to contest
liability. However, care should be taken that government agencies use their discretion appropriately in
choosing the most appropriate parties to hold responsible, based on the information at their disposal.
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(b) Designation of a Single Agency with
Jurisdiction over the Remediation Process
The process of seeking approval for a remediation
plan, implementing remediation activities, and
obtaining final approval of the remediated site can
be inefficient, slow, and unduly burdensome if
there are too many government agencies involved in
making decisions, especially in areas of conflicting
or overlapping jurisdiction. Conversely, the remediation process progresses more smoothly where there
is only one, or very few, government agencies with
which the party responsible for the remediation must
interact. By limiting government oversight to a single
agency, the remediating party has more certainty
about the process, knows whom to speak to when
questions or issues arise, and is less likely to receive
conflicting or duplicative instructions. Meanwhile,
the government benefits by saving time and resources and concentrating expertise in a smaller number
of staff.
In Mexico, for example, jurisdiction over remediation
of contaminated sites is concentrated in the federal
government, which is responsible for approving
and overseeing remediation activities. One federal
agency reviews and approves plans and ultimately
signs off on completed cleanups, while another is in
charge of carrying out inspections to verify compliance with applicable law and standards. Similarly,
Chile has a unitary system for remediation of contaminated sites where a single agency is responsible
for ordering and overseeing cleanups. For sites that
have been abandoned, the Ministry of Environment
has recently created a separate program to prioritize
sites and address contamination.

(c) Clear and Consistent Procedures for
Obtaining Necessary Authorizations and
Final Approvals
Uncertainty and inefficiency can also be avoided
by establishing consistent and simple procedures
for parties undertaking remediations and govern-

ment officials to follow. By setting out procedural
requirements in publicly-available documents,
such as published regulations, both remediating parties and government officials have clearer
expectations about what must be done and how
much time each step can reasonably be expected
to take. It is also helpful to have publicly-available
technical guidance regarding various aspects of the
remediation process, such as the development and
required contents of a remediation plan, methodology and standards for sampling and analysis,
and information about government-approved
or accredited environmental consultants and/or
laboratories.
In Mexico, a party seeking to remediate a site must
prepare and submit a remediation plan for approval by the environmental agency, which must be developed pursuant to procedures and standards set
forth in published regulations and pursuant to the
terms and conditions provided under the approval
of the remediation plan. The environmental agency
then has sixty days to assess and approve the proposed plan. Once the remediation is complete, the
remediating party must notify the environmental
agency and provide final soil sampling data. The
environmental agency then has forty-five days to
issue a resolution closing the matter, if the submissions show that contamination has successfully
been reduced to levels below applicable standards.
These regulatory review deadlines serve to establish a reasonable expectation of prompt action that
can provide parties with greater comfort.

(d) Generally Applicable Cleanup Standards
or “Lookup Tables”
Determining precisely how clean the site must
be before the remediation can be considered
complete has historically been a major source of
uncertainty and delay. When regulators decide
on a case-by-case basis what standards to apply
at a given site, substantial resources and time can
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be spent conducting expensive risk analyses and
negotiation. Moreover, parties that may be considering a voluntary remediation would have no way
to predict the amount of work, resources, and time
that will be necessary, and may therefore be less
likely to choose to volunteer. Establishing uniform,
publicly-available standards setting appropriate
limitations on maximum levels of various contaminants in soil, groundwater and other media
has proven to be an effective way to speed up and
simplify the remediation process.
Commonly referred to as “lookup tables,” such
public standards generally specify a maximum limitation for each contaminant in a particular environmental medium that can vary in soils, for example,
based on the anticipated or actual use of the land,
such as residential, agricultural, commercial, and
industrial uses. Where the land will be used for
residential development, the soil must be cleaned
up to much higher standards than would apply if it
is to be used for industrial purposes. This approach,
which allows parties to avoid the need for a site specific risk assessment, reduces uncertainty, expense,
and wasted time for both government regulators
and private sector remediating parties, while also
protecting human and environmental health.
Several Latin American countries and a number
of U.S. states have established “lookup tables.”
For example, Brazil has developed lookup tables
where permissible contaminant levels vary

depending on the end use of the affected land.
Similarly, Mexico’s regulations allow for variations
in maximum permissible levels of contaminants
based on end use and zoning designation. In cases
where there is a contaminant that is not regulated
under existing Mexican law, the regulatory authority may require compliance with international
standards for that contaminant. In Peru, recently
enacted regulations establish lookup tables addressing three different categories of land use:
agricultural, residential/recreational, and commercial/industrial/extractive.
One disadvantage of lookup tables is that their requirements are sometimes more rigid and conservative than necessary for a given site. To address
this, governments should ideally provide remediating parties with the option to choose to obtain a
site-specific analysis for those sites where it may
not make sense to apply the published standards.
Some U.S. states have adopted this approach and
allow a remediating party to either clean up to the
published standards or request a site-specific analysis if the characteristics of the site suggest that
lesser standards would be sufficient. This enables
the remediating party to weigh the benefits and
costs of each approach and choose accordingly.

(e) Appropriate Procedures and Facilities for
Disposal of Contaminated Materials
Depending on the characteristics of the contamination at a particular site, the soil and other mate-
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rials removed from the site during the remediation
process may, in some cases, constitute a “hazardous waste” under applicable law. Although it
should not be assumed that such materials should
automatically be treated as hazardous wastes,
there should be clear procedures and standards in
place to determine their status.
Where material removed from a contaminated site
constitutes a hazardous waste under applicable
legislation, regulators should determine on a caseby-cases the best and most appropriate means of
disposal, including whether or not it is acceptable
to build an appropriate on-site hazardous waste disposal facility where it can be treated and contained.
To safely and effectively remediate a site, hazardous materials must be accounted for, handled,
and transported with care, and there must be an
appropriate facility where they may ultimately
be disposed of. If there are not enough licensed
handlers or facilities within the country where
hazardous materials can be transported for final
disposal, proper remediation may be impeded or
rendered impossible, since it is often not practicable to transport such materials across national
borders without a treaty supporting such activity.
Most nations in the Americas have established a
legal framework regulating hazardous waste handling and disposal. For example, Argentina has
a comprehensive legal framework that regulates
hazardous waste from “cradle to grave.” Hazardous wastes must be registered when generated
and are then required to be tracked through final
disposal. Transporters and disposal sites must
meet certain requirements and be certified. Uruguay has also recently enacted a comprehensive
legal framework regulating hazardous wastes. The
new law establishes “cradle-to-grave” regulation
of industrial solid wastes generated, transported,
and disposed of by a variety of sectors from manu-

facturing, mining, livestock operations, electric
generation and distribution, to airfields, ports,
and various other industrial activities.
Similarly, in Brazil, the generation, transport, and
final disposal of hazardous waste must be registered with the government and must be carried out
in a manner which avoids harm to human health
and the environment. Under Brazilian law, entities
that hire contractors to handle, transport, and
dispose of their hazardous wastes remain strictly,
jointly and severally liable for any damages that
occur, even if caused by the contractor. Mexico has
a similar law, except that an entity that hires an
authorized hazardous waste confinement service
provider can avoid being held liable in the event
that the contractor causes contamination.

(f) Post-Remediation Monitoring
When certain contaminants remain in place and/or
are naturally attenuating in groundwater, post-remediation monitoring is an important common-sense
method to ensure that the remediation activities have
been successful and that harmful substances are not
leaching into groundwater or otherwise migrating off
site. Additionally, information from post-remediation
monitoring can be helpful to regulators and environmental consultants in determining the long-term
effectiveness of various techniques that may be
employed in future remediations.
In a number of countries, some form of post-remediation monitoring is sometimes, if not always,
required. For instance, in Brazil, the government
agency overseeing the remediation has discretion
to require ongoing monitoring and the submission
of monitoring reports after the completion of the
remediation. Also, Argentine authorities usually
include ongoing monitoring requirements in the
environmental permits of actively operating facilities
that have completed a remediation project on their
premises.
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5

Mechanisms for
Public Review
and Comment

Mechanisms for public review and comment are
an important step in the process of developing
laws and policies relating to remediation, as well
as planning and implementing remediation of
particular sites. They provide an opportunity for
interested members of the public, including the
business community, scientists, members of civil
society organizations, and local residents, to share
their knowledge to improve the quality of proposed
regulations and remediation plans. Tapping into
this source of information during the formulation of
regulations and plans can help responsible agencies avoid unnecessary inefficiencies in the future.

(a) Public Review and Comment on Proposed
Regulations
A number of Latin American countries have devised
effective policy mechanisms to integrate public
review and comment into the process of developing generally-applicable regulations governing the
remediation of contaminated sites. Since it can be
difficult for regulators to predict exactly how the
proposed regulations will function “on the ground”
in various industries, receiving feedback from persons knowledgeable about and active in particular
industries can provide helpful insights.
In Mexico, for example, the process of developing
nation-wide remediation standards provides for
consultation between government agencies, civil

society, and private sector groups, and includes
opportunity for the public to comment on the
proposed standards. Also, the government of Peru
recently enacted regulations setting forth standards
for the remediation of contaminated soil through
a process that included effective and useful public
consultation and comment.

(b) Public Review and Comment on Proposed
Remediation Plans
Public review and comment on proposed remediation plans for particular contaminated sites can also
be advantageous. This approach has two principal
benefits. First, consultation with people who live
near or are otherwise familiar with a site can provide important information about the risks posed
by that site and any local conditions which could
affect the progress of a cleanup. Second, providing
a space for local residents to share their views about
plans for a proposed remediation can improve the
relationship between residents and relevant private
and government sector entities by avoiding unnecessary conflicts or misunderstandings.
To this end, several Latin American countries
have developed procedures for integrating public
participation into the process of developing
remediation plans. For example, in Chile, under
certain limited circumstances, remediation plans
are subject to review and comment by any person
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or entity during a sixty day comment period. The
responsible agency must consider all comments
received, though it is not bound to follow them.
Additionally, in Brazil, the agencies in charge of
remediations have the authority to organize public hearings regarding proposed cleanup plans,
and such hearings have become increasingly
common in recent years. When such hearings are
determined to be appropriate by the agency in
charge, the public is notified that the hearing will
take place at least forty-five days in advance, and
the hearing is held in a location that is convenient
for the affected community. At the hearing, the
agency presents information about the nature of
the contamination and the proposed remediation
so that members of the community are aware of
the issues and have the opportunity to respond
and be heard.
In either context, there are several potential pitfalls of public consultation and comment. First,
there is a risk that the process can be turned into
a forum for groups or persons seeking to attract

attention or support for positions or issues that
may have little or nothing to do with contamination, and whose interests may not necessarily be
aligned with those of the affected communities.
Proactively providing the public with straightforward, accurate, and relevant information can
help to keep the discussion on point.
Second, the public participation process may
become hollow if members of the public perceive
that their comments are not being given meaningful consideration. Although a government agency
clearly cannot act on the basis of every comment
it receives, some public participation laws in the
United States require the agency to issue explanations of why it acted the way it did and why it chose
to adopt or ignore a given recommendation. This
ensures that all relevant, productive comments are
actually considered and that members of the public
feel that they are being heard. It may also result
in comments that are more focused, informative,
and useful, since commenters know that they may
expect a published reaction to their submission.
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6

Effective Mechanisms
to Address Abandoned
Contaminated Sites

Much of this report has focused on ways to ensure
that known contamination is remediated in an efficient and effective manner, preferably by private
sector entities interested in making sites safe for
redevelopment and returning them to productive
use. However, one of the most serious challenges
facing many governments in Latin America is finding and identifying contaminated sites that have
been abandoned by the entities responsible for polluting them and then determining how to allocate
scarce resources to clean up those that are most
dangerous. This section discusses several legal and
policy tools that governments may consider in addressing such “orphan” sites.

(a) Proactive Search for Contaminated Sites
Although many sites may be identified through
complaints from nearby communities, a proactive
approach to discovering contaminated sites may
result in better outcomes, since governments will
be better able to develop a “big picture” approach
to contamination within their national borders and
can better prioritize clean ups at those sites that
pose the highest risk.
For example, the Ministry of the Environment of
Chile is tasked with implementing a law designed
to identify and prioritize abandoned contaminated
sites. It requires regional environmental authorities

to compile information regarding sites where activities that may result in contamination have taken
place, conduct preliminary testing to determine
which sites may be contaminated, prioritize those
sites based on certain criteria, and ultimately to
perform in-depth investigation and develop remediation plans. The government is identifying sites where
contamination may be present based on information
about the activities or events that have occurred in
the past and that may have caused contamination.
These activities fall into a wide range of categories
such as mining, oil refining, smelting, thermoelectric
power generation, metallurgy, pesticide storage,
chemical manufacturing, handicrafts, landfills,
hazardous waste storage, and sawmills. Information
about the past use of sites is gathered from various
government agencies, as well as industry associations and chambers of commerce. Although this program has not yet been fully implemented, it provides
a sound model for action that may be adopted by
other countries in the region.

(b) Clear Methodology to Prioritize the Worst
Sites for Remediation
In the absence of objective public and environmental health criteria to guide remediation priorities,
it is difficult to ensure that resources to address
contamination are allocated in a way that is just
and fair to all segments of society. In other words,
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a well-connected elite may clamor for remediation
of nearby low-level sites, diverting government attention and resources away from areas with more
serious contamination affecting a large group of
poorer or less connected people. To prevent unjust
allocation of resources, it is critical for governments to establish objective and transparent criteria for prioritizing remediation.
In Chile, for instance, once abandoned contaminated sites are identified, regional environmental
authorities must prioritize them based on the
following factors: human population subject to
exposure, hydrological characteristics, land use,
and sensitivity of natural ecosystems, including
protected species. Following this analysis, sites are
categorized as high, medium, moderate, low, or no
priority for remediation.
Similarly, national-level regulations in Brazil
require prioritization of certain contaminated sites
based on three factors: the human population
affected by the contamination, protection of water
resources, and the biological characteristics of
the area. Additionally, the State of São Paulo has
instituted its own prioritization system for contaminated sites through which each site is given a
score based on information about the source of the
contamination, the pollutant(s) involved, and the
use of the affected land.

(c) Availability of Funding for Remediation
At the heart of the problem with abandoned sites
is the absence of a private sector party with the
money necessary to undertake expensive investigation and remediation activities. When there is no
party that can be found and held responsible, it
falls to governments to find the means necessary
to fund these activities. However, it may be difficult
to allocate funding for remediation of abandoned
sites out of general tax revenues, especially when
contaminated sites are located in remote areas,

have been abandoned for a long time, and primarily affect populations that are poor and politically
weak. Accordingly, a designated fund is a good way
to ensure that there is at least some money available to devote to the remediation of priority sites.
Establishing a designated funding mechanism may
also enable a government to attract aid from outside or private sources who wish to see contaminated sites addressed but would not provide monetary
contributions to a nation’s general fund.
In the United States, funding for Superfund
remediation activities at abandoned sites was
initially financed in part by a tax levied on certain
chemicals often associated with contaminated
sites. This tax has since expired, but provides an
example of a potentially useful policy mechanism.
Also, under U.S. federal law and the laws of some
states, environmental regulators have the ability,
under certain circumstances, to obtain a lien over
the property as a means of recovering the costs that
the government is forced to expend in cleaning up
the site when the responsible party has failed to
do so. A lien generally has the effect of preventing
the owner from selling or otherwise obtaining an
economic benefit from the property without first
satisfying the lien, and it can be a powerful mechanism for governments to recover costs and motivate
responsible parties to address contamination.
In Brazil, the federal government maintains a fund
for the specific purpose of financing site remediation where responsible parties cannot be located.
The State of São Paulo has also recently enacted
legislation creating a similar fund that will receive
revenue from the state budget, other governmental entities, international sources, donations,
and a portion of certain fines for environmental
violations, among other sources. If a responsible
party is subsequently found, that party is legally
required to reimburse the fund for the amount
disbursed to fund the remediation.
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In Peru, the government may remediate abandoned sites at its own expense in cases where the
responsible party is unreachable or cannot be
forced to remediate the site. To accomplish this,
it can access resources from a special agency that
holds funds obtained through international financing, donations, and exchange of debt, among other
sources. After the remediation is complete, the
government may also seek reimbursement from
any subsequently-located responsible parties.

(d) Environmental Insurance as a
Mechanism to Prevent Abandoned
Contaminated Sites
Finally, given the difficulty in finding, prioritizing,
and remediating abandoned contaminated sites,
governments have a strong interest in preventing
the abandonment of sites in the first place. One
approach is to require entities seeking permits or
approvals to obtain environmental insurance or
otherwise prove that they possess sufficient funds
to cover the cost of remediating contamination that
could be caused by their operations.
In the United States, the federal law governing the
management of hazardous wastes, known as the
Resource Conservation and Recovery Act (RCRA),
generally requires facilities that treat, store and
dispose of hazardous wastes to demonstrate that
they have the financial resources to cover potential
liabilities arising from spills of hazardous waste
and ensure that their facilities can be closed in a
manner that protects human health and the environment if they go out of business. These requirements can be satisfied through a self-guarantee if
the company’s financial statements meet regulatory
requirements, by posting a letter of credit, or in
some cases by means of an environmental insurance policy.

ties demonstrate and maintain a level of financial
responsibility commensurate with the level of risk
posed by their production, transportation, treatment, storage or disposal of hazardous substances.
The federal Environmental Protection Agency has
identified the hard rock mining industry as a priority for the development of these regulations, and
plans to issue a proposed draft of such a regulation
in 2014. The EPA has also announced an interest in
developing financial assurance regulations for the
chemical manufacturing industry, the petroleum
and coal products manufacturing industry, and
the electric power generation, transmission, and
distribution industry.
Mexican law requires regulated entities engaged
in high-risk activities to obtain insurance from the
date of authorization of the project for the purpose
of covering any environmental liabilities that may
be caused by their activities. Entities that transport, store, reuse, or dispose of hazardous wastes
in Mexico must also obtain insurance to cover any
damages caused by contamination. In Argentina,
national laws require businesses engaged in activities with a high potential for environmental harm
to purchase environmental insurance adequate
to cover the cost of any remediation and restoration that may be required. However, regulations to
operationalize this requirement have been issued
only recently, and their implementation is still in
progress.

Also, the United States’ federal Superfund law
provides that the federal government may issue
regulations requiring that certain types of facili-
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Conclusion

The advent of modern environmental legislation in
Latin America has brought forth a prodigious array
of constitutional provisions, federal, state and
local laws, regulations, and guidance that address
environmental concerns, including the toxic legacy
of historic contamination. As efforts to implement
and enforce environmental laws advance in Latin
America, it is increasingly possible to identify approaches that are working well and to point toward
those success stories as models for similar efforts
in other countries throughout the region. The
basic building blocks for successful remediation of
contaminated sites are already in place in several
countries in Latin America, but most countries
would benefit were they to adopt measures from
other countries that have proven to be effective.
We hope that, as private parties, environmental
regulators, and governmental agencies continue
to work together to identify contaminated sites, to
investigate them, and to remediate them, many of
the best practices identified in this report will be
helpful to decision-makers in shaping policy to address dangerous contamination.
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